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IIpuaoxenue

Pemienne, npuHsitoe KomureToM o npaBam 4ejioBeka
B COOTBETCTBUH ¢ DaKyJIbTATUBHBIM MPOTOKOJIOM

K MeKIYHAPOIHOMY MAKTY 0 IPaKIaHCKHX

u nouTudeckux nmpasax (107-a ceccusn)

OTHOCHUTCJIIBHO

Coo0menus Ne 2027/2011+

Ilpeocmasneno: Anmacom Kymiep6aeBsiM (penctaBicH
Hanu fucen, "MHununatupa opugnieckoit
3al[UTHI KYpPHAITUCTOB")

Ilpeononazaemas sxcepmea: aBTOp COOOIICHUS

Tocydapcmeo-yuacmuux: Kazaxcran

Hama coobwenus: 6 centsnbps 2010 roga (mepBoHavanbHOE
npencTaBicHue)

Komumem no npasam uenosexa, yupexaeHHbI B COOTBETCTBUU CO cTarbeil 28
MexayHapoqHOTro MaKTa O TPaXKJaHCKUX M MOJUTHUYECKHUX MpaBax,

Ha ceoem 3acedanuu 25 mapra 2013 rona,

npunumaem cieoyioujee:

Pemenue o NpUEeMJIEMOCTH

1.1 Asrtopom coobmeHus spusercs r-H Anmac Kymep06aes, rpaxxnanun Kazaxcra-
Ha, poauBmniics B 1981 roxy. OH yTBepxkaaeT, 4TO SBISETCS XKEPTBOW HapyLICHUS
Kazaxcranom cBoux mpaB mo myHKTy 1 ctareu 14 u ctatbe 19 Ilakra. OH npexacTas-
neH r-xoii Hauu SHceH m3 opranm3annu "VMHUOHATHBA IOPUANIECKOW 3aIIUTHL XKYP-
HaJUCTOB".

1.2  ®dakynbTaTHBHBIH NPOTOKOJ BCTYNHI B CHIY Ul TOCYAapCTBa-ydaCTHHKA
30 centa6ps 2009 roga’.

B paccMoTpeHHH HacTOAIIETO cOOOMIEHHUS y4acTBOBAIM cieayomue wieHsl Komurera:

r-H Aax ben-Amyp, r-u Jlazxapu By3un, r-xa Kpucrtuna lllane, r-u Axmaa AMUH
®darxanna, r-H Kopaenuc ®nunrepman, r-1 HOa3u UBacasa, r-xa 3ouke 3anene Mailonuna,
r-uH Kxemy ITapcag Maranus, r-xa FOnus Anroanemna Moroxk, r-H [Ixxepansa JI. HolimaHs,
cap Hatimxen Poqnu, r-u Buktop Manyans Ponpurec-Pecus, r-u @adbuan Omap CanbBuoiu,
r-xa AHs Caiibept-®op, r-u lOBan lllanu, r-u Koncrantun Bapazenamsunu u r-)xa Mapro
Barepsaun.

[Ipu patudukanun GakyIsTaTUBHOTO IPOTOKOJIA TOCYAAPCTBO-YUYACTHHUK CIIEIATI0
crnenyroinee 3aspieHue: "Pecrnybnuka Kazaxcran B COOTBETCTBUHU CO cTaTheil 1
®DakynpTaTHBHOTO MPOTOKOJIA K MeXAYHapOAHOMY MaKTy O I'PakIaHCKUX U MOJIUTHYECKUX
MpaBax MpU3HaeT KomneTeHnuo Komurera mo npaBaM 4eoBeKa NIpUHUMATH U
paccMarpuBaTh COOOIIEHUS OTAEIBHBIX JIUII, MOAMAAAI0MUX O IOPUCINKINI0 Peciybnuku
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DakThl B H3JI0)KEHUHU aBTOPa

2.1  ABrop paboTan B Ka4eCTBE )XypHAJIHCTA B HE3aBUCUMOM €XKEHEACIbHOU ra3ere
Anma-Ate "Tacxkapran”. 24 anpens 2008 rona oH omyOInUKOBaN CTaThIO MO Ha3Ba-
HueMm «"bemuprit" nmatudynnuct MaguHoB». B cTaThe aBTOp Jai OLEHKY CUTyaIldd B
CelIbCKOXO3IMCTBEHHOM CEKTOpE, CIOXKHMBIICHCS B pe3y/ibTare PEUICHUs MPaBUTEIb-
CTBa 3ampeTuTh IKCIOPT 3epHa u3 Kazaxcrana. OH TakKe U3I0KUI CBOIO TOYKY 3pe-
HUs B OTHOIICHHWH PA3JMYHBIX BOMPOCOB, BBI3BIBABIIMX B TO BPeMs OOIIECTBEHHBIN
HHTEpeC, TaKUX Kak rinobalibHas SKOHOMHKa M MecTo B Hel Kaszaxcrana, ¢punHanco-
BBI KPH3UC, CTOMMOCTh OCHOBHBIX MPOJIYKTOB MHUTAHHS, U B YaCTHOCTH 3EepHA, 3a-
MpeT Ha AKCIOPT 3€pHA M JCJIOBbIC HHTEpPECHl YieHa napiameHTa Pomuna ManuHoBa.
B craThe comepxkanach KpUTHKA B ajipec r-Ha MaJuHOBA M MPEANONaraioch HaluIue
KOHQIIMKTAa MHTEPECOB MEXAY €ro KOMMEPUECKOH JesATeIbHOCThIO, C OJHO# CTOPO-
HBI, ¥ 0053aHHOCTSIMHU KaK 4iIeHa MapiaMeHTa, ¢ Apyroi.

2.2 B aBrycre 2008 roma B oTBEeT Ha 3Ty CTaThbi0 I-H MaauWHOB MMOJal TpakaaH-
ckuit uck kak nporus TOO "DAT-X Media", Tak u npoTuB aBTOpa, 10OUBASICH BO3-
MeleHus: yiepba 3a KIeBETY, BOCCTAHOBJICHHS MMYIIECTBEHHBIX MPAB M BBIMIATHI
KOMIICHCALIUKM 332 MOpaibHbIi ymep6. OH OOBHHHII aBTOpa B IUCKPEIUTALUU €r0
HMHUJKA, TOCKOJIbKY CTaThsi COKYCHpPOBAHA HA TOM, KaK BBIMTPHIBAJH €0 JCIOBBIC
HHTEPECHl BCIEACTBUE €ro 3aKOHOTBOPUYECKOW paboThl, U MOTpeOOBalI BO3MELICHHUS
yuep6a Ha o6uyto cymmy 300 MiH. kazaxckux TeHre (okoso 2 mud. gomn. CIITA)?

2.3 16 suBaps 2009 roma Meneyckuii paiiloHHBIH cyn AnMa-ATH MpU3HAI aBTOpa
BHHOBHBIM B KJI€BETE W mpucyaun r-uy MaauuoBy 3 muH. Terre (18 420 eBpo, koTo-
pble MOJDKHBI OBITH BBIIJIAYEHBI COBMECTHO aBTOpoM M BiaaenblleM TOO "DAT-X
Media"®. On oTMeTHII, 4TO aBTOp MPOBEJ Mapaseib MEXAYy T-HOM MaauHOBBIM H
"KOPIIOPAaTUBHEIM peljepcTBoM” (T.e. M3BATHEM OJHOIl CTOPOHOIl aKTUBOB IPYroit
CTOPOHBI NIPOTUB €€ BOJM MOCPEICTBOM YIpO3, AaBJICHUS MJIM HACHJIBCTBEHHBIX JIEH-
CTBUH M T.1.), ¥ MOIIEJ ele Jajblle, YIoJA0OHB BO3IIABISAEMYIO I'-HOM MaIuHOBBIM
HOJUTHYECKYI0 MapTHIO OOIIECTBEHHOMY JIOKOMOTHBY IO 3aIlUTE NPEHUMYLISCTB
npusatuzaunn. Cyn Takke ykaszal, 4To, HECMOTpPS Ha NpPEe3yMIILHI0 HEBUHOBHOCTH,
aBTOp OOBMHMJI T-Ha MaJWHOBa B COBEPIICHUU MPECTYIUICHUI, OTHOCALIMXCS K
"KoprmopaTuBHOMY peHaepcTBy' W HpHOOpETEHHUIO "3epHOBOW INPOMBINLICHHOCTH ,
MOJBEPTHYB COMHEHHIO 3aKOHHOCTBH €ro JesTeNIbHOCTH. Kpome Toro, cynm cociajics
Ha HEYIaBIIYIOCSA MOIBITKY I-Ha MaauMHOBa HMOJYYUTh OT Ta3eThl ONPOBEpIKEHHE U
OXapaKTepu30BaJ COJCPKAaHUE CTAThU KaK HE COOTBETCTBYIOLIEE IEHCTBUTEIBHOCTH.
Cyx Takxe OTMETHJ 3asBJICHHE aBTOpa O TOM, YTO I'-H MaJHHOB HCIIOJNB3YET CBOU
MOJTHOMOYHUS KaK WICHa HapjaMeHTa B JIMYHBIX LENIX I CeIbCKOXO3AHCTBEHHBIX

KazaxcTaH, B OTHOIIEHUN NeHCTBUH 1 Ge31efCTBHI OpraHOB rOCy1apCTBEHHO BIACTH B
OTHOIICHUH NMPUHATHIX UMH aKTOB MJIM PEIICHNUH, UMEBLIMX MECTO IOCJIe JaThl BCTYIUICHUS
B cuiy JaHHOTO PakynpTaTUBHOrO mpoTokoia mis PecmyOnuku Kazaxcran™.

I'-u MaannoB oOparmiics ¢ mpocb00ii, 9TOOBI MPUCYKACHHAsT KOMIIEHCAITUS 3a KJIEBETY OblIa
pacupenenena ciaenyomum oopazom: 100 000 000 tenre B monb3y ['ocynapcTBEeHHOTO
netckoro goma Ne 3 st cupoT U aereit 6e3 poautenei (CaHIbIKTay CKHi paliloH
Axmoununckoii o6iractu); 100 000 000 Tenre B monb3y MaaoTumModeeBCKOro
rOCyAapCTBEHHOTO AOMa-HHTEepHATa [UIsl MpecTapensix U naBaanaos (Llenunrorpaackuit
paiion AkmomnuHckoi o6macTu); 1 100 000 000 Tenre B mosb3y LlopraHInHCKOTO JT0Ma-
WHTEpHATa JUIsl IpecTapeiblX U HHBAIMIOB JlenapTaMeHTa KOOPAMHALMY 3aHIATOCTH U
COLHMANBHBIX MporpaMm AkMmosinHCKo# o6nactu (LlopTaHAMHCKUI paiioH AKMOJIIMHCKO#
obnactu).

Cyn ynoBiIeTBOPHI IPOCchOy r-Ha MaquHOBa M IIOCTAHOBMII, YTO NPHUCYXKACHHAS MY
KOMIIeHcanus OyjeT BeIIUIad4eHa COBMECTHO aBTopoMm 1 Bianenbiiem TOO "DAT-X Media" B
MOJIB3Y TPEX yUpEeXKJICHUH, yIIOMUHAEMBIX B CHOCKE BBIIIIE.
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CIEKYJISIUIM, W clelal BBIBOA, YTO O€30CHOBATENbHBIE KOMMEHTApUU B CTAaThE JIHC-
KpeauTHUpOoBaiIu 100poe UMS M penyTaluio r-Ha MaJnHOBa, a TAK)Ke HapYIIMJIH JIH4-
Hbl€ HEUMYIECTBEHHbIC IpaBa, rapaHTHUpoBaHHbIe cTaThbsiMu 17 n 18 Koncturynum.

2.4  ABrop mojan ameyIsAOHI0 B AIMAaTHHCKHH TOPOJCKOW CyH, yTBEpKIas O Ha-
pYIICHWH CBOETro IpaBa Ha cBOOOMY BEIpakeHUs MHEeHHH. ['-H ManuHOB Takxe momai
amenAnuio, Tpedys Ooxee BBICOKYIO KoMrmeHcanuio. 26 ¢espans 2009 roma cyx ot-
KJIOHWJI aleJUISIHIO aBTOPa W YaCTUYHO MOAAEePKal anellsAnuio T-Ha MannHoBa, 1o-
BbICUB KoMmmeHcanuio 3a yiep6 g0 30 muH. tenre (okosio 200 000 mosn. CIIA), ko-
Topas NOJDKHA OBITH BHIMIJIaUeHAa COBMECTHO aBTOpoM W BimanmenbieM TOO "DAT-X
Media". Cyn OTKJIOHHI BBIBOJBI JIMHTBHCTHYECKOHM IKCIEPTHU3BI CTAaThU aBTOpa Ha
TOM OCHOBAaHHWH, YTO OH OBLI MPOBENCH OpraHHW3aINeH, 3amunmaimeil cBoboay cio-
Ba, KOTOpas Tak)Ke HaHsAJA aJBOKaTa aBTOpa AJA ydacTHs B CyaeOHOM pa3Ompareins-
CTBE B HaIMOHANBHEIX cyxax. [lostomy Cyn 3akiIiOUYMI, YTO 3TOT aHAIU3 SBISETCS
HEOOBEKTHUBHBIM, H OTKAa3aJiCsl OT IPOBEJASHUS KaKuX-Tu0o npyrux sxcmeprtus. Kpome
toro, 20 aBrycra 2009 roma aBTOp moman 3asBICHHE O IEPECMOTPE JAeia B MOPSAKE
Hax3opa B BepXoBHEIN cyn, yTBepKIaas, HOMUMO IIPOYETO, O HAPYIICHUH CBOETO IIpa-
Ba Ha cBOOONY BbIpaxkeHUs MHeHHH. 21 aBrycra 2009 roma BepxoBHBIN cyn moaaep-
XKaJl pemeHne AJTMaTHHCKOTO Topojackoro cyna. Ha ocHoBanmu pemreHus BepxoBHOTO
cyla MOJNHIUS Mpeanucaga aBTOPy BHIIJIAYMBATE KOMIICHCANMIO 3a yIIep0 ImyTeM pe-
rymsipabix miaatexeil B pasmepe 7 200 tenre (oxono 50 pomn. CIIA B mecsn). C Tex
MOp aBTOP OCYIIECTBISAET 3TH eXeMecsSyHble miaTexu. OH yTBepKIaeT, 4YTO MPH Ta-
KUX YCIOBUAX OH OyAeT BHIILUIAYMBATH KOMIICHCANHIO 32 ymepO A0 KOHIA CBOCH KHU3-
HH U 9TO €My MOKET TPO3UTh TIOPEMHOE 3aKII0UeHNE, €CIIH OH NMPEeKPATUT BHITLIATEHI.

Kanoda
Ilpeononazaemoe napyuwenue cmamou 19 Ilaxma

3.1  ABTOp yTBEp:KJaeT, 4TO €ro CTarbs, ONyOJIMKOBaHHAs B €KCHEAENbHOH rasere
"Tacxkapran", 3amumaercs mo ctatbe 19 IlakTa m 9TO HMpHCYXIEHHOE €My Haka3a-
HUE 3a KJIEBETY, COITIAlICeHNne ¢ MOJMIUEH 0 IUIaTeXkaxX U MPOAOJDKAIOMIAsCS IPHUHYIHU-
TeJbHAs BBIIUIATA KOMIICHCAIMH IIOJ YIpO30d TIOPEMHOTO 3aKJIIOYCHHS COCTABISIOT
IpojoJDKaloIleecss HapylleHue ero npas no crarbe 19 [akra.

3.2  ABTOp yTBepxkaaeT, 4T0 cB0OO/AA BHIpaKCHHUS MHEHUH yHHBEPCAJIbHO NpHU3HA-
Ha KaK OCHOBHOE IIPaBO YEJIOBEKA, B YACTHOCTHU C Y4ETOM €€ (pyHIaMeHTalIbHON poian
B moajaepxaHun nemokpatuu. Kak nmocranosun Komurer, "npaBo Ha cBoO0Oay BBIpa-
KEHUS MHEHHH MMEET NMEePBOCTCHNEHHOE 3HAYEHHE B JIOOOM JEMOKPAaTHYECKOM 00-
mecTBe"?. TapanTHs cBOGOIBI BHIPAKEHUSI MHEHHI IPUMEHSETCS € 0COOEHHOMN CHITOM
K cpejcTBaM MaccoBoil mHpopManuu. Esponeiickuii Cya mo mpasam uenoBeka® 1o-
CIIe0BATENBHO MOJYEPKUBAI "HCKIIOUHTEIbHYIO POJIb MPECCH B TOCYAapCTBE, KOTO-
pO€e PYKOBOJCTBYETCS NPUHIIMIIOM BEPXOBEHCTBA mpasa’®. KOMUTET Takxke oTMeval,
4TO CBOOOAHBIE CPEJCTBA MACCOBOW MH(POPMANMH SIBISIOTCS XU3HEHHO BaXHBIMH B
MOJINTHYECKUX TpoIleccax: cBOOOAHBIH 0OMeH MH(poOpMamueil U UAesIMU O Tocyaap-
CTBEHHBIX M MOJHMTHYECKHX BOINPOCAX MEXAY rpaxkaaHaMH, KaHAHMJAaTaMH Ha BbIOO-
pax W BBHIOOPHBIMH NPEACTABUTEISIMH MMEET CYIIECTBEHHOE 3HaueHHe. JTO Iojapa-

3yMeBaeT HallMuue CBOOOJHOM Mpecchl M OPYrHX CPEICTB MaccoBOW mHpoOpManuwy,

Coobuienue Ne 628/1995, ITapx npomue Pecnybnuku Kopes, CooGpakeHus, MIPUHITHIE

20 okTs0ps 1998 rona, mynkt 10.3.

ABTOp yTBepKJaaeT, 4To coobpakeHust EBpomneiickoro cyna mo npaBaM 4ejgoBeKa 110 JellaM,
oTHOCSAIMMCSA K crarbe 10, IBISAIOTCS B 9TOH CBA3UM YMECTHBIMH IIPH PACCMOTPEHHH €T0
COOOUICHUS.

® Thorgeirson v. Iceland (application No. 13778/88), judgement of 25 June 1992, para. 63.
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CIIOCOOHBIX [1aBaTh KOMMEHTapHH IO BONpocaM oOOmecTBEHHOH 3HaunmMocTH 0e3
IIEH3yPbl UM OTPAHHYEHHUI U HHPOPMUPOBATH OOIIECTBEHHOCTD .

3.3  CornacHo aBTOpY, CpPEACTBAa MacCcOBOM MHPOPMANHNH HUMEIOT HE TOJBKO MPaBo,
HO M 00s3aHHOCTBH J1aBaTh KOMMEHTAPHUH M NMPEJOCTABIATh MHPOPMANHUIO MO BOMIPO-
caM oOIIeCTBEHHOH 3HAYMMOCTH. MeXIyHapOJHbIE CyAbl TOJUCPKHYIH, YTO 00s3aH-
HOCTH IIPECCHI MINpE, HEXENH MpocToe nHGopmMupoBaHue o pakrax; ee 00s13aHHOCTh
COCTOHUT B MHTEepHpeTanuu (GakToB W COOBITHH B LeaiX MHPOPMHUpPOBaHUSA OOIIECT-
BEHHOCTH M CTUMYJIUPOBAHHA JUCKYCCHH MO BOMPOCAM OOIIECTBEHHON 3HAYMMOCTH®,
CymecTByeT JIUIIb BechbMa y3Kas cepa orpaHMUYEHHH ISl MOJTUTHYECKHX AeOaToB
110 BONPOCaM 0OIIECTBEHHON 3HAYUMOCTH .

3.4  ABTOp Tak)e HAlOMHHAET, YTO NPaBO Ha cBOOOIY BHIpAXCHHUS MHCHUI 3aIu-
IIaeT TAKUM ke 00pa3oM HeJNHLENPHUATHbIE U OCKOPOUTENbHBIC BBICKa3bIBAHUS, KaK U
BBICKA3bIBaHUs, BOCHPHHUMAaeMble IO3UTHBHO. OCHOBOIOJNATAIONINM JOIMAaTOM CY-
neOHON MPaKTHKHM CTallo TO, YTO IPaBO HAa CBOOOAY BHIpAXKECHHS MHEHUI «IpHUMCEHS-
eTcsl He TONBKO K "mHpopmanuu" uiau "uuesMm’, KOTOpble BOCHPUHUMAIOTCS Oiaro-
HOPUATHO HMJIM PAacCMaTPUBAIOTCS KaK HEarpeCCUBHBIC WIIM KaK HE3HAUYHTEIbHBIC, HO
TaKxe K HHGOPMAIUKU U HJIesAM, KOTOPBIE OCKOPOISAIOT, INOKUPYIOT YJIM BO3MYILAIOT.
TaxoBEl TpeOOBaHUS ITIOPAIN3MA, TEPIHMOCTH U CBOOOIOMBICIHNS, O€3 KOTOPHIX HE

OBIBaeT "' IeMOKpaTHIECKOTO obmecta"»®.

3.5 Own yTBepkaaeT, 4TO MEXIyHapoIHBIE CYABI IO IpaBaM 4YeJIOBEKa IPHU3HAIH,
YTO MOJINTHKHU M ITYOJNYHBIE AESITENH JOJKHBI OBITh OTKPBITHI JUIsI KPUTHKHA B OTHO-
IMIEHUHU CBOEH MyOIMYHON paboThl. DTO 03HAYAET, YTO MPEACIHBl JO3BOJICHHOW KPUTH-
KM B OTHOIICHWH IOJINTHKA BBHIIIE, Y€M B OTHOIICHUH YacTHOTO numa. Kak koHcrarn-
posan EBpomneiickuii cyq mo nmpaBaM 4eloBEKa, Mpenebl JOMYCTUMOW KPUTHKHU B OT-
HOIICHUH MOJUTHKA KaK TAKOBOI'O COOTBETCTBEHHO IIHpPE, HEXKEIN B OTHOIMICHUH Ya-
CTHOTO JHUIA. B oTnn4me oT mociegHero nepBblil HEM30€XKHO M CO3HATEIBHO MOJABEP-
raet ce0s MIOTHOMY HaOIIOACHUIO 32 KaXkIbIM CBOMM CJIOBOM M JEHCTBHEM KaK CO
CTOPOHBI XYPHAJINCTOB, TaK U OOIMIECTBEHHOCTH B I[€JOM, BCIEACTBUE YETO MOJHUTHK
JOIDKEH MPOSBIATH 60Jee 3HAYUTENHHYIO CTENEeHb TePIHMOCTH *. DTOT NPHHIHKI HE
OTPaHWYUBAETCS KPUTHUKOW B OTHOIIEGHHWH IMOJHTHKOB, JIEHCTBYIOIINX B CBOEM IyO-
JUYHOM KadecTBe. Bompocsl, kacatonuecss 9acTHBIX MU JI€TOBBIX HHTEPECOB, MOTYT
paBHBIM oOpa3om 3arparuBatbes. Hanpumep, EBponeiickuii cyn mo mpaBaMm deiqoBeka
MOCTaHOBHWJI: "()aKT HAXOXKIEHUS MOJUTHKA B CUTYallMH, KOTJa €ro AeJIOBast U IMOJIH-
THYECKasl JeATEIbHOCTh IEPECeKaeTCs, MOKET JaTh MOBOJ sl OOIIECTBEHHOH AMC-
KYCCHH JaXke B Te€X CIydasx, KOrJa, CTPOro roBOps, IO HAIMOHAIBHOMY 3aKOHOMA-
TEJBCTBY HE BOSHUKAET MPOOJIEMBl HECOBMECTUMOCTH" 2,

3.6 ABTOp TakXe YTBEpPXKZAacT, 4YTO MEXAYHApOJHOE MPaBO IpaB YeIoBeKa Tpedy-
eT, 4TOOBI 1O JiesIaM O KJIEBETE MPOBOAIIOCH YETKOE Pa3Indie MEXy KOHCTaTaluen
(haKTOB M CyOBEKTUBHBIMHU OLICHKAMU. DTO HEOOXOAMMO BCIIEJCTBHE TOTO, YTO HAJU-

CwMm. 3ameuanue obmiero nopsigka Ne 25 (1996) o mpaBe Ha yyacTue B BeJEHUHU

rocyaapCTBEHHBIX A€JI, IpaB€ rojioca U nmpaBe Ha paBHLIfI JOCTyI K FOCYZ[apCTBeHHOfI

cnyx6e, Opuyuanrvrvie omuemsr I'enepanvroti Accambueu, namvoecam nepeas ceccus,

Honoanenue Ne 40, Tom | (A/51/40 (Vol. 1)), npunoxenue V.

European Court of Human Rights, The Sunday Times v. The United Kingdom (No. 1)

(application No. 6538/74), judgement of 26 April 1979, para. 65.

® European Court of Human Rights, Siirek v. Turkey (No. 2) (application No. 24122/94),
judgement of 8 July 1999, para. 34.

0 1bid., para. 33.

1 Lingensv. Austria (application No. 9815/82), judgement of 8 July 1986, para. 42.

12 Dichand and othersv. Austria (application No. 29271/95), judgement of 26 February 2002,

para. 51.
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yue (akToB MOXET OBITh MPOJEMOHCTPUPOBAHO, TOTAA KaK MPAaBIAUBOCTh CYOBEKTHB-
HBIX OLIEHOK He jokasyema. B nene Juxano u opyeue npomus Ascmpuu®® Epponeii-
CKHH cyJ IO IpaBaM YeI0BEKa MOCTAaHOBUI, YTO TpeOOBaHME AOKAa3aTh MPaBAMBOCTH
CyOBEKTHBHOM OIEHKH HEBBHIIOJIHUMO M HapyIIaeT caMy cBoOORy yOeXIeHHi, KOoTo-
past SBISETCS OCHOBOMOJIAralomel 4acThio NMpaBa Ha CBOOOAY BBIPAKEHUS MHEHHH.
B nene Jarban npomué Pymuinuu™ Cyn Takyke KOHCTATMPOBaJ, YTO JHULICHHE KYp-
HaJUCTa NpaBa BEIPAXKATh KPUTHUECKHE CYOBEKTHUBHBIC OIEHKH HEAOMYCTHUMO, €CIIH
TOJIBKO OH HE MOET JI0Ka3aTh UX IPaBAUBOCTh. ABTOP yTBEPHKIAET, YTO HAIMOHAIb-
HBIE CyABl HE MPUHSAIN BO BHUMAaHHE — U JJaXKe HE YIOMSHYIN — HU OJUH U3 3TUX OC-
HOBOIIOJIATalONIUX NMPUHIUIIOB U HE Y4JIU TOT (aKT, IYTO €T0 CTAThs Kacajaach BOMPO-
ca 60abIIONH 0ONMIECTBEHHOH 3HAYMMOCTH M MMeEJa OTHONIEHNE K KOMMEpPYECKOH nes-
TEIBbHOCTH MOJIUTHKA.

3.7 Kpowme Toro, aBTOp yTBEPKAACT, YTO B €T0 CTATHE MCCIEIYETCS KOMIIIEKC 3KO-
HOMHYECKHX MpOoOIeM, CBA3aHHBIX C POCTOM II€H Ha 3€pHO W yCWJIMSIMHU MPaBUTEIb-
CTBa IO pEIIeHHEe 3TOH mpobiemMbl. B naHHOM KOHTEKCTE OH YNOMHHAET O POJH
r-ua MajgnHoBa Kak monuTHKa M Om3HecMeHa. Crarhs Kacajach BOmpoca OoJIbIION
00mecTBEHHOH 3HAYMMOCTH, 110 KOTOPOMY OH KaK >KYPHAJIHCT UMEET HE TOJIBKO CBO-
6oxy, HO W 00sA3aHHOCTH IPENOCTABIATh HHPOpManuio. KazaxcTan sBusercs Kpym-
HBIM NPOM3BOAMTENIEM 3€pHA, W 3Ta TeMa BbI3bIBalia OOIIECTBEHHBI MHTEPEC; CyABI
TE€M HE MEHEe He MPHUHSAIN B pacdyeT HU OJHO U3 ITUX COOOpaKeHHH.

3.8 ABTOp YKa3bIBa€T, YTO OH MOABEPTCA KPUTUKE CO CTOPOHBI HAIMOHAJIBHBIX CYy-
JOB 34 OTCYTCTBHE KaKuX-JIu00 JAOKa3aTeJIbCTB B MOAACPKKY SaHBHCHHﬁ, CACIaHHBIX
B ero cratbe. OH YTBEPXKAAET, UTO CYIBI OmKHO0YHO KBaHI/ICI)I/IL[I/IPOBaHI/I OCHHOPHUMBIC
3adABJICHHA KaK KOHCTaTalHuIo CI)aKTOB, KOTOPBIE MOAJICKAT NOKa3bIBAaHUIO, TOTrAa Kak
OHH OOJI)KHBI ObLIN OBITH KBaJII/I(bI/IL[I/IpOBaHBI KaK HU3JI0OKCHHC MHCHHUS, HC Tpe6y}0mee
JOKa3bIBaHUA, U YTO BCC YETHIPC 3a4ABJIICHUSA, HA KOTOPBIX CyABl COCPEAOTOYNIIN CBOEC
BHUMAaHUEC, ABJIAIOTCA KJIACCUUYECCKUMHU IMPUMEPAMU H3JIO0KCHHUSI MHECHHUA. Tem HE Me-
HEC CyAbl NPpU3HAIH, YTO JAHHBIC 3a4ABJICHUSA HE NMOAKPCIIAIOTCA TOKa3aTCIbCTBAMH,
n caciaalu BBIBOJ 00 HX KIEBETHUYECKOM Xapakrepe. XoTs HEKOTOPBIE 3asABJICHUA
COCIaHbl B XE€CTKHUX BBIPAXECHUAX, aBTOP YKa3bIBACT, UTO XYPHaAJIUCTaM pa3pCluIc€Ha
onpeacsceHHas CTENEHb NPECYBCIUYCHUA W YTO MNOJUTHUKU HOJDKHBI TEPIIUMO OTHO-
CUTHCA K KPUTHUKE B OTHOIICHUU HUX pa6OTBI, daxe€ €CJIM OHa BBIJACPIKaAHA B PE3KHUX
TOHAaX.

3.9  ABTOp HalmOMHHAET, YTO JIF0OOE OrpaHMYCHHE NMpaBa Ha cBOOONY BBIpaKCHHS
MHEHHUHU MOJDKHO OBITH ONMpaBJaHO Kak CTPOro "HeoOXxoammoe" MO CMBICTY IMyHKTa 3
crarpu 19 Ilakra. TepmuH "HeoOxommmoe" mMoApa3zyMeBaeT MPOMOPIUOHAIBHOCTH
B TOM CMBICIIE, YTO HajaraeMbleé Ha CBOOOIY BBIpaKCHHS MHEHHN OTpaHUYCHUS
JIOJKHBI OBITH MPOTOPLUHOHAIBHBI EHHOCTAM, 3allUTE KOTOPBIX CIy)KaT OrpaHHde-
HUS, U 3TO TpeOOBaHNE pacpoCTpaHsAeTCs HAa BO3MEIIeHHE ymepOa, Ha3HaYaeMoe 1o
JeraM O KieBeTe. B [JaHHOM KOHTEKCTE aBTOP CChbUIaeTCs Ha Jeno Toacmoii-
Munocnasckuii npomue Coedunennozo Koponeecmea, B xotopom EBpomeiickuii cyn
10 TpaBaM YeJOBEKa MMOCTAHOBHJI, YTO Ype3MepHas KOMIICHcAIUs 3a ymepo B menax
0 KJeBeTe HapymaeT TpeOoBaHHE "HEOOXOAMMOCTH'" IS ONMpaBAaHUS OTPAHUUCHUN
Ha BbIpakeHHe MHeHHMH. Cyn pas3bpsiCHWI, 9TO B cOOTBeTCTBMHM ¢ KoHBeHIued mpwu
HNPUCYKJICHUN KOMIEHCAIMHM 3a KJIEBETY CIEeAYeT BBIICPKHBATh Pa3yMHYIO CBS3b
MEXy NPOTOPUMOHANBHOCTBIO ymlepba W mocrpagasuieii pemyraunei’. B nene
Cmun u Moppuc npomue Coedunennozo Koponescmea™ Cya mocTaHoBuJ, 4TO HpU

Ibid., para. 42.

Application No. 28114/95, judgement of 28 September 1999, para. 49.
Application No. 18139/91, judgement of 13 July 1995, para. 49.
Application No. 68416/01, judgement of 15 February 2005, para. 96.
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Ha3HaYE€HNH KOMIICHCAIMM HEOOXOAMMO YYHTHIBATH €€ BO3MOXKHOE BO3/ECHCTBHE HAa
OTBETYHMKA, U OTMETHJI, YTO KOMIICHCAIU SBJISJIACH BECbMa 3HAYMTEJIHHOW 1O CpaB-
HEHHUIO CO CKPOMHBIMH JIOXOJaMH M pecypcaMu ABYX 3assuteneil. B sroit csazu Cyn
MpU3HAJ HapylIeHHWEe IpaBa Ha CBOOOy BBIpAXECHHUS MHEHHH.

3.10 C y4eToM H3JIO0XKEHHOTO aBTOP YTBEPHKJIAeT, YTO HAa3HAYCHHAas €My BHIIIATa
KOMIICHCALlUU SBJISETCS KpailHe HENpONOPIHOHAILHOW M MO3TOMY HapyllaeT ero
npaBo Ha cBOOOXNY BhIpakeHUs MHeHHH. OH OTCTaMBaeT TOYKY 3pEHHUs, 4TO r-H Ma-
OUHOB HE yKa3al, KaKoil KOHKPETHO yIiepO OH MOHEeC B pe3yibTaTe ONMyOJIHMKOBaHHUS
CTaThH, ¥ OTMEYAEeT, YTO IOCISAHHI COXpAaHWI CBOE YJICHCTBO B mapiamente. OH yT-
BEPXKJAeT, YTO MPUCYXKICHHBIEC JCHEKHBIE CPEJCTBa B BO3MEIIEGHHE YOBITKOB B pas-
Mepe 30 murH. Terre npuMepHo B 200 pa3 mpeBBImIanu €ro MeCIYHYyI0 3apIuiaTy Ha TO
spemsa u B 300 pas — cpennuii goxoxn B cdhepe kommyHukauuii Kasaxcrana'’. Arop
TaKXe MPOTECTyeT IPOTHB TOT0, YTO AJIMATHHCKHH CyJ NMPHHI BO BHUMaHHE "Cy0b-
SeKTHBHYIO OLICHKY" cTpecca, KOTOpblil nmepeHec r-H MaauHoB. OHa He TOJIBKO HE
NoJAaeTCsl HUKaKOH NpOoBepKe, HO U MOXKET, B Clly4ae ee MPU3HAHUs, OTKPHITh 1OPOTY
IUIsL MIOOBIX CYOBEKTHBHBIX OLICHOK BO3MEIIEHHs yiepOa BHE 3aBUCUMOCTH OT HX
YpEe3MEPHOCTH. ABTOpP YTBEPXKAAET, YTO IOAJAEPHKKA YPE3MEPHOTO HaKa3aHUS B €ro
OTHOIIGHUH, 0€3yCIOBHO, OyIeT OTIYIUBaTh OPYTHX JHUI OT KPUTUKH TOCYAapCTBEH-
HBIX JOJDKHOCTHBIX JIMII M OrpaHHYUBATh CBOOOIHBIH o0oOMeH wuHGboOpManuen
u ugesmu’s,

3.11 B oTHomeHuM mpuemieMocTHd ratione temporis aBrop ormedaert, 4to dakynb-
TaTUBHBINA TpoTokon K [Takty BeTymmn B cuiy nis Kasaxcrana 30 certsops 2009 ro-
na; Komurer obmamaeT KOMIETEHIHEH paccMaTpuUBaTh COOOIIEHUS OTHOCHTEIHHO
neicTBUI WK 6e31efCTBUS TOCyIapCTBEHHBIX BIACTCH B OTHOIIECHUU NPHHATHIX HMH
aKTOB MJIM peIleHUH mocie 3Toi marel. OH TakXe YKa3blBaeT, YTO B COOTBETCTBUU
¢ yCTaHOBJICHHOH mpakTukoil Komurera oH oOnagaer koMIeTeHUell paccMaTpuBaTh
HapyIIeHHs, KOTOPBIE IPOJOJDKAIOTCS MOCJIe BCTYMIeHUS B cuiry PakynbTaTHBHOTO
nportokosia. B wactHocTH, KoMuTeT mocTaHOBHI, YTO MOCIe BCTYIUIeHHs B cuiy Pa-
KyJIbTaTHBHOTO MNPOTOKOJA JUIALIeecs HapyLIeHHE IOJDKHO TOJKOBAThCS KakK IOJ-
TBEpHKJICHUE NMyTEeM NSHCTBUIl MJIM B MOPSJIKE SBHON MPEe3yMILIUU NPEIBIIYIUX Ha-
pyIIEHHUH CO CTOPOHBI rocyaapcTBa-ydacTHuka'®. Kpome toro, Komurer 3asBui, uto
OH o0JajaeT KOMIIETEHIMEH paccMaTpUBaTh COOOLICHHUS O HpelnojaraeMbIX Hapy-
MICHHUAX, UMEIOLINX TaKHe IOCIEeACTBHs, KOTOPBIE CaMH MO ce0e COCTaBIAIOT Hapy-
IEeHHs MOCNe BCTYIUIEHHS B cuily PaKy/lbTaTHBHOTO MpoTOoKoia®’. ABTOp yTBepK/aa-
etT, yto B xene [lapaea npomue Xopeamuu KoMHTET NOCTaHOBHI, 4YTO CyaeOHBIE
OPOLEAYPHI IO JelaM O KJIEBETe, KOTOPble OBIIM MHUIMHPOBAHBI J0 BCTYIUICHHUS B
cury PakynbTaTHBHOTO NMPOTOKOJIA M OCTaBaJMCh HE3aBEPLICHHBIMHM B TCUCHHE He-
CKOJIBKHX JIET MOCJE BCTYIICHHS, JOJKHBI PaCCMAaTPUBAThCs KaK COOBITHE C JISIIH-
MUCS MOCJIEICTBUAMH, KOTOPBIE CaMH 10 cebe MOTYT COCTaBIATh HapymieHue llak-
ta?. B 5Toif cBA3M OH HacTamBaeT, 4To KOMHTET 00NasaeT KOMIIETEHIHEN 1O pac-
CMOTPEHHUIO €ro COOOINEHHUs, MOCKOJbKY BJIACTH AKTHBHO CIEIAT 3a HCIOJHECHUEM
pemenus o Beimuiate komnencanuu nocie 30 cenrsops 2009 roxa, T.e. mocie BCTyn-

1 ABTOp YTBEPKAACT, UTO IO I/IH(I)OpMaI_[I/II/I ArentctBa Ka3zaxcraHa 1mo craTuCTHUKE e)KeFOZ[HLIﬁ

JIOXOJ B MHAYCTPHH YCIYT CBSA3HU IO cocTosiHnIo Ha aBryct 2009 roga cocrasisit

97 512 tenre: www.eng.stat.kz/digital/Labour/Pages/Arch_Labour_2009.aspx.
8 Cwm. European Court of Human Rights, Oztiirk v. Turkey (application No. 17095/03),
judgement of 9 June 2009.
Coobuienune Ne 520/1992, E. u A.K. npomue Benepuu, pemieHne 0 HENPUEMIIEMOCTH,
npuHsitoe 7 anpens 1994 rona, nyHkr 6.4.
Coo6uienue Ne 24/1977, Jlasnstic npomue Kanaowol, Coobpaxenwsi, npunsteie 30 Hrost
1981 rona, myukT 11.
Coobuienne Ne 727/1996, CoobGpaxenusi, npunsteie 4 anpenst 2001 roxa, nyskr 5.3.
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neHus B cuny DakylnbTaTUBHOIO MPOTOKOJIA JUIsl TOCydapcTBa-ydacTHuka. Ha ocHo-
BaHMM pelieHUsT BepxOoBHOTO cyna OH ObLI BBI3BAH B MOJNHICHCKHI y4acToOkK, rie
B OTHOIICHHHM HEro Oblia NPUMEHEHa MPHUHYAUTEIbHAass JOTOBOPEHHOCTh O e€xKeMme-
CSAYHOM B3BICKAHWU ILIATEXKEH, KOTOpas SIBISICTCS MPEIMETOM AaKTHBHOTO HaJ30pa.
OH yTBepXk/aaeT, 4TO ITO MPEACTaBIseT cO00il MOATBEpKACHUE CYAeOHOr0 pelIeHUs
rOCyJapCTBEHHBIM YYPEKICHUEM U MPOJOJDKAIONIEECs] HAPYIIEHHUE MyTeM AeicTBUI
u coyuactusi. Kpome TOro, HOCKOJIbKY €ro IJIATEXHU MOJIydaduch TPeMs pasiuuHbBIMU
rOCYyJapCTBEHHBIMU YUYPEKJACHUSAMH, KBUTAHIUHU O MOJIYYCHHH UMHU ITHX IUIATE)KEH
nocie 30 centsa6ps 2009 roga mpencTaBiaAIOT coOOW SBHOE MOATBEpPKICHUE Cyned-
HOTO pEILIEHUsI CO CTOPOHBI TOCYAaPCTBEHHOTO YYPEXKICHHs H, CJIEJOBATEIbHO, CO-
CTaBIISIOT MPOAOJIKAIOLIEECS HAPYIICHHE.

3.12 ABTOp yTBEp)XJaeT, 4TO NMPU3HAHHE €r0 BUHOBHBIM B KJIEBETE MMEET CEpPbhE3-
HBIE TOCJIEICTBHS, KOTOPBIE IPOAOJIKAIOTCS IMOcie BCTyleHus B cuiny PDaxynbra-
THBHOTO MPOTOKOJIA M KOTOPBIE CaMU MO cebe COCTaBIAIOT HapylIeHue ero npas. Bo-
MEPBbIX, B pe3ynbTaTe NPHU3HAHUSA €r0 BHHOBHBIM OH NOTEpPsUl paboTy B cpeacTBax
MaccoBOi MH(GOPMANMH U 110 3TOH NMPHUUYNHE HE CIIOCOOCH OCYIIECTBISATH CBOE IIPABO
Ha cBOOOJYy BBIpaKCHHS] MHEHHH CpPEJICTBAMH II0 CBOEMY BBIOODPY, a UMEHHO depe3
cpeacTBa MaccoBoi mHMopManuu. DTO SBISETCS MOCIEICTBUEM IPHU3HAHUSA €TO BH-
HOBHBIM, 9TO caMo 1o cebe cocraBiseT HapymeHnue ctatbu 19. Bo-BTOpHIX, OH Mpo-
JI0JKAaeT HecTH (pUHAHCOBBIE MOTEpH. BhIMUIaTa KOMIIEHCALMM IPOJOJIKAETCS H,
C y4€TOM HETIOMEPHOCTH HPHUCYXACHHOW CyMMBI M €r0 BeChbMa CKPOMHBIX CPEACTB,
OyIeT IIUTBCA A0 €ro CMEpTH. DTO INpeAcTaBiaseT coOON mismeecs MOCIEeICTBUE
MIEPBOHAYAIBHOTO CyAeOHOTO penIeHus, KOTOpoe caMo 1o cebe COCTaBiIseT Hapylie-
HUE.

Ilpeononazaemvie napywenus nynkma 1 cmamou 14 Ilaxma

3.13 ABrop yTBepkaaeT, 4To cygeOHOe pa3dHpaTenbCTBO B €r0 OTHONICHHWH OBLIO
npenB3sATHIM B HapynieHue nyHKkTa 1 ctateu 14 ITakra. OH oTMe4aeT, 4TO HU OAHMH H3
HaIOHAIBHBIX CYA0B HE yd4el] TOT (PaKT, 4TO ero cTaThs Kacajach AEATEIbHOCTH I10-
JUTHKA B CBA3H C BONPOCOM, 3aTParuBalIIUM OOIIeCTBEHHBIE HHTEPECH], OCBEIICHHE
KOTOPOTO CpPeJCTBAMHU MacCOBON MH()OPMALHMK AOJDKHO OBITH CAHKIHOHMpPOBaHO. OH
YKa3bIBaeT, YTO B COOTBETCTBHH C pa3bscHeHHsAMH KomuTeTa KOHLemuus Oecrpu-
CTPAaCTHOCTH UMEET JIBa acleKkTa. Bo-mepBbIX, CyAbH HE JOJDKHBEI TOIYCKATh, YTOOBI
UX PELICHHs] NPUHUMAJHUCH MOJ BO3ICHCTBUEM JIMYHON 3aMHTEPECOBAaHHOCTH B UCXO-
I Jeja WM npenyOexaeHns, He JOJDKHBI HCIBITHIBATh MPEAB3ATOCTH B OTHOIICHHH
paccMaTpuBaeMOTO0 UMHU KOHKPETHOTO JieJla W He JOJDKHBI AeHcTBOBaTh TaKuM oOpa-
30M, 4YTOOBI 3TO HEONpPaBIaHHO CIIOCOOCTBOBAJ0O HMHTEpecaM OIHOW W3 CTOPOH B
yiep6 A apyroit cTopoHbl. Bo-BTOpEIX, cyn 0053aH Takke BBHIIISACTh OECIPUCTpa-
CTHBIM B IVIa3ax pasyMHOTo HaGmonaTens’’. OH yTBEPKNAET, YTO HAMOHAIbHBIE Cy-
Bl HapyIIrk 00a 3T TpeOoBaHMS.

3.14 ABTop Takke yTBEpXKAaeT, YTO MOATOTOBICHHOE OT €r0 UMEHH JKCIEPTHOE 3a-
KitodeHne (JIMHTBUCTHUYECKAasi IKCIEPTHU3a €r0 CTaThH) ObLIO MPOUTHOPUPOBAHO CY-
JlaMH, HECMOTpsSI Ha TO, 4TO0 Meneyckuil paioHHbIH cyn (Cya mepBOW HHCTaHIIHH)
BHauaJie MIPUHSI €Tr0 B KaueCTBE N0KAa3aTelbCTBA; B TEUCHHE BCETo Ipoliecca HalIro-
Jajcs O4eBUIHBIN MEPEeKOC B MONMb3Yy MpeACTaBUTENEH HCTIA.

3.15 ABTOp OTMEYaeT, 4YTO OH HcYepIliajJ BHYTPEHHHE CPEICTBA MPABOBOM 3aIlUTHI.
OH yTBepXaaeT, 4TO 00KaJIOBAHUE UM PEIICHHS O NPUHYAUTEIbHOM B3bICKAHUH ILIa-

22

3ameuyanue obuiero nopsiaka Ne 32 (2007) o mpaBe Ha paBeHCTBO Mepel CyAaMu
TpUOYHAJIaMHU U CIIPaBEUIUBOE CyaeOHOe pa3oupareiabcTBo, Opuyuaivrvie omuemol
Tenepanvnou Accambneu, wecmvoecsim emopas ceccusi, Jononnenue Ne 40, Tom |
(A/62/40 (Vol. 1)), npunoxkenue VI, nyuxr 21.
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TeXel He MMEET NEpPCIEeKTHB, U Pa3bsACHSIET, YTO 3TOT BONPOC HE MepeaaBaics HU B
KaKoH Jpyroi opraH MeXIyHapOJHOTO pa30uparenbcTBa WM YPEeTyIUpPOBaHHUS.

3.16 Asrop mpocutr Komurer oOBSIBUTH 0 HAapyIIEHWH €ro MpaB Mo MyHKTy 1 cra-
U 14 1 no crarbe 19 [lakTa ¥ npuU3HATH, YTO COJASPKAHUE €r0 CTAThU 3aIIHUIIAIOCH
no crarbe 19 IlakTa ¥ 4TO cyMMa Ha3HAYCHHBIX €My BEHIILIAT B BO3MEIIEeHHE yuiepba
aBisieTcs HecopasMepHoi. OH Takxke npussiBaeT KomuTeT 00paTuthes ¢ nmpocbboit K
rOCyAIapCTBY-Y4aCTHUKY H3MEHHTH CBOE 3aKOHOAATEIHCTBO, C TEM YTOOBI NMPUBECTHU
3aKOHBI O KJIeBeTe B cooTBeTCTBHE ¢ [lakToM. DTO KacaeTcst HEOOXOAMMOCTH IIPU3HA-
HUS B HAllMOHAJbHOM 3aKOHOJATEJbCTBE IPaBa Ha BHIPAXKCHHE IPaBIMBBIX MHEHUH
[0 BOINPOCaM, BBI3BIBAIOIIUM OONICCTBEHHBIH HHTEpEC, U HEOOXOAMMOCTH BBEICHUS
"motonka" Ha pa3Mep KOMIIEHCAIIMH 1O BO3MEIICHHUIO ymiepOa, KOTOphIe MOTYT IIpH-
CYXAaThCs B TPaXJaHCKHUX JAelax o kieBere. OH Takxke mpusbiBaeT Komurer npucy-
IUTHh €My KOMIIGHCALMIO 32 HapylIeHus ero npas no Ilakry.

3aMeuyaHus rocy1apcTBa-y4aCTHUKA OTHOCHUTEJIBHO NPHEMJIEMOCTH COO0IeH s

4, Bepb6ansHOit HOTOH OoT 25 ¢eBpans 2012 roma rocymapcTBO-y4acTHHK IIOJ-
TBEPAMJIO, YTO aBTOP HCYEpIIall BCe BHYTPEHHUE CPEICTBA NPAaBOBOIl 3aIIMTHI, H OT-
METHIJIO, YTO cyneOHOe pelleHrne B ero OTHOIIEHWH BCTYHHJIO B cmiry 26 QeBpains
2009 roma. OHO Takke HAIOMHUIIO, YTO MpHU patuPukanuu PakyIbTaTUBHOTO MPOTO-
xona k Ilakty KasaxcraH chenain 3asBieHHe, OrpaHHYUBalONIee KoMIeTeHIno Komu-
Tera®. ®akynbTaTMBHBIA MPOTOKOJ BCTYNHJI B CHJIy JJIS TOCYIapCTBa-y4acTHHKA
30 centsabpsa 2009 roma, Torma Kak neWcTBHs, 00KalyeMble aBTOPOM B CBOEM C000-
IICHHH, a TAK)Xe MPUHATHIC MO ero ey PeIIeHUs HMEIH MECTO 10 €T0 BCTYIUICHHS B
cuiry. COOTBETCTBEHHO, FOCYyAapCTBO-YYaCTHUK YTBEPIKAAET, YTO COOOLIEHHE aBTOpa
SIBJISICTCSI HEPUEMIIEMBIM ratione temporis.

KomMMeHTapun aBTOpPa OTHOCUTEJBHO NPHEMJIEMOCTH COOOIIEHHSI

5.1 25 ampens 2012 roga aBTOp BHOBB NMOATBEPINI CBOM TPEOOBAaHHUSI U OTMETHII,
4TO BO3PaKCHHSI TrOCYIapCTBa-y4acTHUKA 110 MOBOAY MPHUEMIIEMOCTH COOOIICHHS HE
NPUHUMAIOT BO BHUMAaHUE JUISLIUACA XapakTep HapyLUIeHWH B €ro OTHOLICHHUHU.
B 3T0ii CBSI3U OH MOBTOPSIET apryMEHTHI, BBIABUHYTHIC B €r0 MEPBOHAYAIBHOM CO00-
menuu (nyuktel 3.11 u 3.12 Beime), u oTcTanBaeT MHeHue, 4To Komurter obnanaer
KOMIIETEHI[MEH 110 PACCMOTPEHHUIO €ro COOOIICHUs, MOCKOJbKY: a) roCyaapcTBO-
YYaCTHUK MOATBEPAMIIO HPEAbIAYIIee HAPYIIEHUE MOCPEJACTBOM ACHCTBUN HMIU CO-
yuacTus; D) HapyuieHHe MPOJOJKAIOCh U MPOIOJKASTCSA MOCHE JaThl BCTYIUJICHUS
DakynbTaTUBHOIO MPOTOKOJA B CHIY; M C) HAPYIICHHE MOPOXKAAET MOCIEACTBUS, KO-
TOpbIE caMu 10 cebe HapymaoT [1akT.

5.2  ABrop otrmeuaeT, 4To B nene [roiie u op. npomueé Ppanyuu Komurter npusHan
HapymeHne npaB aBTOpoB 10 IlakTy, MOCKONBKY 3aKOH BBI3BIBAJ ITOCIEICTBHS MOCIE
JaTel BCTyIIEHHs B cmily @akyabTaTUBHOTO MIPOTOKOJA i TOCylapcTBa-
yqaCTHI/IKaZ4. B nene E. u A.K. npomuse Benepuu 0OH NOATBEPAUII, UTO JJsiLIEECs Ha-
pYLIIEHHE JOJIKHO TOJKOBATHCS KaK IMOATBEPIKACHHE, IOCHe BCTyNIeHus B cuiny Pa-
KyJIbTaTUBHOTO INPOTOKOJIA, NMyTeM ICHCTBHH MM SBHOTO COYYaCTHs, MPEIBITYIINX
HapylIeHHH cO CTOPOHHI TocyaapcTBa-ydacTHuka®, B nene Hoc.JI. npomus Aécmpa-
auu Komuter paccMmoTpes pusmuiicss xapakrtep HapymeHus Ilakrta B pesynbrarte cy-
JNeOHBIX CIyMIaHHUIl, KOTOPBIE COCTOSIIMCH 0 BCTYIJICHUS B cuiny DakyabTaTHBHOTO

23
24

CwMm. cHOCKy 1 BhImIE.

Coo6urenue Ne 196/1985, Toiie u dp. npomuse @panyuu, CoobpaxkxeHus, MIPUHITHIE 3 anpess
1989 rona, mynkr 10.

% Coobmenne Ne 520/1992, nyHkr 6.4.
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MPOTOKOJIA ISt ABCTpPAlNy, U OTMETHJI, YTO MOCIEACTBUS NMPUHATHIX PEIICHUH MPO-
JOJKAIOTCS MOCJIE BCTYIUIEHHs B cuily IIpoTokona®.

5.3  ABTOp yTBEpXJAaeT, 4TO, KaK M B BBIMICYNOMSHYTHIX Jl€JaX, HapyIICHHUsS €Tro
mnpaB 1o [lakTy mpomosmKanuch mocie BCTYIUIEHUS B cuily PakynbTaTHBHOTO MPOTO-
KoJia. B pesynbrare mpu3HaHHS €ro BUHOBHBIM OH HE CMOT HaWTH paboTy B KauecTBe
KYpPHaINCTa MU KaKyro-Inbo aApyryio pabory, npuHocsmyio goxox. O0s3aTenbcTBa
10 BBITIJIATAM 3aCTaBMIIN €T0 MOCTPaAaTh B (MHAHCOBOM IJIaHE — HAapyIIEHHE, KOTO-
poe IMpOAOIKACTCS MOcie BCTYIUIEHUS B ciuly PaKylbTaTHBHOTO NMPOTOKoya. Hessl-
MIOJIHEHHE 3THX 00s3aTENbCTB MO BHIILUIATaM, KOTOPHIE OH HE CIIOCOOCH HECTH, O3Ha-
4aeT, 4YTO OH CTAJKHWBAETCS C MOCTOSHHOW Yrpo30d TIOPEMHOTO 3akitodeHHus. Takum
o0pasoM, ero mpasa MPOJOJDKAIOT HapyImaTbes. ABTOp fajiee yTBepxkaaeT, uto Komu-
TeT 00MajaeT KOMIIETEHIMEH MO pacCMOTPeHHI0 HapymeHWH IlakTa, BBHI3BIBAIOIIMX
MOCJEACTBUSA, KOTOPEIE CaMU Mo cebe cocTaBisoT HapymeHue Ilakra mocne BCTyII-
nenns B cuy ®akynIbTaTHBHOTO IPOTOKOJA” .

5.4  ABTOp IOBTOpSET CBOE yTBEPXKACHHE O TOM, YTO CyneOHOe pelleHHe, BhIHE-
ceHHoe mpoTuB HeTo BepxoBHEIM cynoMm Kazaxcrana 20 asrycra 2009 roga, BeI3Bajo
MOCJICJICTBUS, KOTOPBIE COXPaHSUIMCh M MPOJOJDKAIOT COXPAHATHCS IIOCIE BCTYMIICHU S
B cuiny PakynpraTuBHOTO IpoTOoKoia ans KasaxcraHa. DTH AnsIiuecs MOCIEACTBUS
KaK B COBOKYITHOCTH, TaK M KaXXJo€ B OTACIbHOCTH HapymarT [IakT, MOCKOIbKY OH
HE MOXET HalWTH NMPUHOCSIIYI0 NOXOJX pa0doTy B pe3yibTare NPU3HAHHS €r0 BHHOB-
HBIM U JOJDKEH BBHIIJIAYWBATh HEMOMEPHYIO CYMMY KOMIEHCAIMH, a €ro HecrnocoO-
HOCTb BBIIIOJIHUTH CBOM 0053aTENbCTBA IO IUIATEXKAM B CHIY HEBO3MOXKHOCTH IIOJY-
4aTh 3apIulaTy CTaBUT €ro IMoJ HOCTOSHHYIO Yrpo3y TIOpeMHoro 3axirodeHus. Tor
¢bakT, 4TO NPOU3BEICHHBIC MM IUIATE)XH IOJTYYalOTCS TOCYIapCTBEHHBIMH y4Ypexne-
HUSMH, IPEICTaBIsIeT co00H Kak HOBOE HapylICHHE, TAK M MOATBEPKICHUE IPEIbl-
OYIero penIeH st O MPU3HAHUY €r0 BHHOBHBIM.

3ameyaHus rocyiapcTBa-y4acTHUKA MO CyILeCTBY COO0IIeHUSs

6.1 17 mrons 2012 ronma rocymapcTBO-y4acTHHUK MPEIACTABUIIO CBOM 3aMEUaHUS II0
CYIIECTBY M NPEJOCTABHIO KPATKOE M3JI0KeHHE (PAaKTOB M NMPOILEAYp 1O AETy aBTOpA.
TocymapcTBo-yd4acTHHK YTBEPXKAAET, UTO B ONyONIHKOBAHHOW CTaThe aBTOP yKasall,
9TO0 T-H MaIWHOB HCHOIB30BAl CBOC OGHUIHMATBHOE ITOJNOXKECHHE IS MPOABHKCHUS
CBOWX JINYHBIX HHTEPECOB B CENbCKOXO035AiICTBeHHOM Ou3Hece. Jlamee OH 3asMBHI, 4TO
r-Hy MaanHOBY "ynamoch IpUBaTU3NPOBATh MM, TOYHEE, IPHOPATh K pykaM (MOXHO
CKa3aTh 3a CUET "KOPHOPATHBHOTO peigepcTBa”) OTPOMHBIH IIACT 3€pHOBOM Mpo-
MBIIIeHHOCTH" . T'0CcymapcTBO-yJaCcTHUK OTMEUaeT, YTO KOHIEIIHS KOPHOPATUBHOTO
pefigepcTBa KacaeTcst H3BATUSA OJHON CTOPOHOH aKTHBOB APYToil CTOPOHEI MPOTHB ee
BOIIM IOCPEICTBOM YTpo3, JaBICHHUS WM HACWINA U T.A. DTH KOMMEHTAPHH JHUCKpPE-
OUTHPYIOT N0Opoe MMs H IENOBYIO pelyTalHuio r-Ha MaIuHOBa, MOCKOIBKY OHH
HPEICTABISAIOT cO00if OOBHHEHNUS B MPECTYITHOM IOBEICHUH, CBI3aHHOM CO CHEKYIIS-
nuel, "KoprnopaTuBHBIM pelaepcTBOM” M mpuoOpeTeHHeM "3epHOBON HMPOMBIIIIEH-
"
HOCTH'".

6.2 B coorBerctBuu ¢ nyuktoM 3 (1) crarpu 77 Koncruryuuu Kazaxcrana geno-
BEK CYHTACTCS HEBMHOBHBIM, [IOKa €r0 BUHA HE OyleT NMpU3HAHA pEIICHHEM cyla, KO-
Topoe BcTynmio B cuiy. Craths 65 I'paxkIaHCKO-IIpoLeccyalbHOTO KojieKca TpedyeT
OT BCEX CTOPOH NPENOCTABJICHHS IOATBEPKAAIOIIUX JOKA3aTeIbCTB B OTHOIICHUHU

26

27

Coo6urenue Ne 491/1992, e JI. npomue Aécmpanuu, penieHne 0 HeNpUeMIeMOCTH,
npuHstoe 28 utons 1992 roxa, nyHkr 4.2.

Ccouika Ha coobOuienue Ne 24/1977, Jlasnetic npomue Kanaowt, CooOpaxeHus, MPUHATHIC
30 wuromst 1981 roaa, myskT 11.
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O6CTO$[TCJ'ILCTB, KOTOPbIC OHH HPUBOAAT B CBOHUX BO3PAKCHUAX U TpC6OBaHI/I$IX. AB-
TOPp HE IPEAOCTABUII HUKAKUX AOKA3aTCIIBCTB TOTO, 9YTO I'-H MaI[I/IHOB HpI/IO6pCH CBOH
AKTUBBI HE3aKOHHBIM ITYTEM. B X0€ TpaXJaHCKOTO IIpolecca aBTOp NPEACTAaBUI B
CBOIO 3aIIUTYy 3aKJIOYC€HHUE, NMOATOTOBIECHHOC (I)I/IJIOHOFaMI/I O6H.ICCTB€HHOFO HeHTpa
OKCIICPTHOI'O aHaJIn3a 1O BOIIPpOCaAM I/IH(bOpMaLII/II/I U TOKYMEHTaIWu, B COOTBETCTBUH
C KOTOPBIM CHACIAHHBIEC B €TI0 CTATh€ KOMMEHTAPUN HE NUCKPEAUTHUPYIOT I[O6p06 UM
1 OCJIOBYIO pe€myTanuio Ir-Ha MaI[I/IHOBa. Ot BBIBOBI ObLIM OTKJIOHEHBI Ha OCHOBa-
HUHW TOTO, YTO JIMHIBUCTHUYCCKaAs DKCIEPTU3A OblLIa IMpOBEACHA OpFaHI/ISaL{I/Ieﬁ 10 3a-
IMUTE CB06OI[LI CJIOBa, KOTOpasA TAaKX€ HaHfAJa aaBOKaTa aBTOpa IJd y4aCTUsSA B pas-
6I/IpaTeHBCTBC B HAIMOHAJBHBIX CydaX, U MO3TOMY OHA HE ABJIACTCA 00BbEKTUBHOIA.

6.3 TocymapcTBo-ydyacTHHK TakXe OTMEYaeT yTBEPXKJIEHHsS aBTOpa B €r0 CTaThe,
4TO "OJXHOMANATHBIM MapIaMEeHT JUIICH MPUMEYaTeNbHBIX WM 3HAYUMBIX A5 oOmie-
CTBa JIMYHOCTEH WIIM XK€ JHI], CIOCOOHBIX 3alUINaTh HHTepeCchl rocynapcraa. OH co-
CTOUT MCKIIOUYHUTEIBHO M3 ONIOPTYHHCTOB, NENbIOB, IMOAXaJINMOB, BPEMEHIIUKOB,
HNPUBUIIUTECHIINN W JIEJIOBBIX THIIOB, KOTOPBIM IapjJaMEHT HYXXEH TOJIBKO IS Tpo-
JIBHJKEHHS CBOUX COOCTBEHHBIX MHTEPECOB M 3aIIUTHI CBOETO COOCTBEHHOTO OM3HECa
U KOTOPBIE 3MU30AMYECKH BBIPAXKAIOT NMPUTBOPHYIO 03a00YEHHOCTh MHTEpPECAMH TO-
cymapcTBa”, u ganee, uto. «['-H ManuHOB MOT OBl UMEThH BIOJIHE 00OCHOBAHHBIE BO3-
paxxeHusl IPOTHUB ITOTO, Takue Kak "Kakoro depra s co3iai 3Ty HMapTHIO, YTOOBI MO-
MacTh B 3TOT LHPK U MOANEPKUBATH PEXKHUM, €CIIM CO BPEMEHEM HE IMOJIydy OT 3TOTr0
Boirony?"». Ilo MHeHHIO rocynapcTBa-y4acTHHKA, 3TH KOMMEHTApHH HPEACTaBISIIOT
r-ua MaauHOoBa OONIECTBEHHOCTH KaK YEJIOBEKAa, HCIOJIB3YIOMIETO HEMPUCTOWHBIE
BBIpa)XXCHHUSI M HE o0Jyiajalomero mogo0amIluMy MaHepaMu IMOBEJEHHUS, UYTO TaKKe
JIMCKPEIUTHPYET €To0.

6.4 Crarps 21 3akoHa 0 cpencTBax maccoBod mHpopmanuu PecrmyOommkm Kazax-
CTaH 3alpeniaeT XypHaJIHCTaM IyOJUKOBAaThH HEJOCTOBEPHYI0 MH)OPMALHUIO U Tpe-
OyeT OT HUX COOJIOAATh 3aKOHHbBIC IPaBa U MHTEPEChl GUBNUYCCKHUX M IOPUIUIECKUX
JVI W BBIOJHATE APYrue 0oOS3aHHOCTH, BO3JIOKEHHBIE Ha HUX 3aKOHOHATEIbCTBOM
Kazaxcrana. CormacHo nyHkty 1 crarbm 143 I'paxxJaHCKOro Kojpekca, IpakJaHUH
BIIpaBe MoTpeGoBaTh 4epes Cyx OT3BIB HHPOPMALUH, KOTOPas TUCKPEIUTHUPYET €ro
nobpoe uMs ¥ NpodecCHOHaNbHYI0 PENyTaluIo, €CIH JHUIO, IYOIUKyIoNee TaKylo
HHpOpMAINIO, HE NPEIOCTaBIAET J0Ka3aTeIbCTB, YTO 3Ta MH(POPMAIHs COOTBETCT-
ByeT JIeHCTBUTENBHOCTH. B 3TOH CBA3M B COOTBETCTBHH C JAHHBIM IIOJIOKCHHEM 3a-
KOHa OO0S3aHHOCTH I10 JOKAa3bIBAHHIO TOI'O, YTO ONyONHMKOBaHHAas MH(pOpManus KOC-
TOBEpPHA, JISKUT HAa OTBeTYMKe. McTel NOJKEH TOJBKO A0Ka3aTh, YTO KIEBETHHYE-
ckasg uHGopManus OblIa oNyOJIIMKOBaHA OTBETYMKOM, U TAaK)Ke BIIpaBe MPUBOIUTH J0-
Ka3aTeJbCTBA, YTO KJICBEeTHHYECKass HHPOPMaLUs HEIO0CTOBEpHa. ABTOp HE MpelcTa-
BHJI JOKa3aTeJIbCTB, YTO COAEPKALIAsICS B €r0 CTaThe MH(POpPMALUs SBISCTCS MPaBIN-
BOI1, M HE IPOBEPHII JOCTOBEPHOCTb CBOUX KOMMeHTapueB ((pakT, He OMPOBEPTHYTHII
uMm B cyne). Takum obpa3om, coaepxamascs B crarbe « ' beaubiii” natudyuauct Ma-
OUHOBY» MH(OpPMAaUHMs SBISIIACH KICBETHHYECKON B OTHOLICHHH XOOPOro MMEHHU H
penyranuu r-Ha MaJanHOBa M HapylIWja ero JUYHble HEHMMYIIECTBEHHbBIE IpaBa, Ia-
paHTHpOBaHHEBIE 1O cTaThsaM 17 u 18 KoHcTHTynun.

6.5 Cormacao nyHkty 4 crarpu 143 I'pak1aHCKOTO KOAeKca, HCK (PU3NIECKOTO HIIH
IOPUIMYECKOTO JIMIAa HA ONYONMKOBaHHME ONPOBEPIKEHUS CPEACTBOM MacCOBOW HH-
dbopMany NpUHUMAaeTcs K PACCMOTPEHHIO CYAOM B clydae, €Clid COOTBETCTBYIOLIEE
CPelnCcTBO MaccoBOW MH(OPMALUHMHM OTKAa3BIBA€TCS OT TAKOTO ONYONHMKOBAHHS WM HE
OIyOJIMKOBAJIO €ro B TEUCHHE MeCsLa, WIK K€ B cllydae ero JUKBUIALUU. 6 aBrycra
2008 roma r-H ManuaOB oOpartmiics ¢ mpock0oit k razere "Tacxkapran" omyOmuKo-
BaTh ONPOBEPIKEHHUE; OJHAKO ero mpocbba Oblla IPOUTHOpHpPOBaHa. B cooTBeTCTBUHU
¢ myHKTOM 6 ctateu 143 I'paxkmaHCcKOTO KoAekca GU3MUECKOe WU IOPUIUYECKOE JIH-
110, Yb€ AOOPOE MM WIH JAelIoBas penyTanus ObUIM AMCKPEIUTHPOBAHBI, HMEET Ipa-
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BO HE TOJIBKO Ha OMyOJIMKOBaHWE OMPOBEPHKEHHsI, HO TAKXKE U Ha BO3MEIICHUE YOBIT-
KOB M KOMIICHCAIIAIO 32 MOPalbHBIN ymep0O. B aToit csa3u Meneyckuiit paloHHBIN Cya
Anmarsr (16 suBaps 2009 roma) m AnmatuHCkuil ropoackoit cyn (26 despans
2009 roga) npeanucanu aBropy u TOO "DAT-X Media™ ony6inkoBaTh OmpoBepike-
HUE W BBIIIATUTH KoMIeHcanuio B pasMmepe 30 muH. Tenre. CyneOHbIe pelIeHHs 3a-
KOHHBI M TIOJTHOCTBIO COOTBETCTBYIOT NYHKTY 3 cTaThu 19 IlakTa, cormacHo KoTopoMy
IpaBoO Ha CBOOOJY BBIPAKEHHUS MHEHHH MOXKET IOJIEKATh OTPAHHYEHHSIM, KOTOPHIE
YCTaHOBJICHBI 3aKOHOM M SIBISIOTCS HEOOXOJUMBIMH ISl YBaXKCHUS IpPaB M peEmyTa-
WU JPYTUX JINII.

6.6 TocymapcTBo-y4yacTHHK TaKkXKe YKa3bIBaeT, YTO YTBEPXICHHUS aBTOpa IO CTa-
Tbe 14 [lakTa HE00OCHOBAaHHBI, MOCKOJBKY OH 00’KajloBaj MPHUHIATHIEC PELICHUS 110 €ro
JleTy B BBIMIECTOSIINX cygax. ocyaapcTBO-y4acTHHK B PaBHOW CTEIEHH IPHU3HAET
HEOOOCHOBaHHBIM YTBEPJKJEHHE aBTOPa O TOM, YTO HAIMOHAIbHOE 3aKOHOAATENbCT-
BO He cooTBeTcTBYeT IlakTy, Tak Kak OH HE yKa3bIBaeT, KAKHEe KOHKPETHBIE HOPMBI 3a-
KOHOJATeNbCTBA MpoTHBOpeydar [laxry.

6.7 TocymapcTBOo-ydacTHHK Jjajee Pa3bsiCHSET, YTO €ro HbIHEIIHEee 3aKOHOIaTelb-
CTBO HE IpEIyCMATpHBaeT KaKUX-JTUOO OTpaHMYECHHUH B OTHOLICHHH pa3Mepa KOM-
NEeHCAU¥, KOTOpas MOXET HMPHUCYXIAThCcs 3a MopalnbHBIH ymep6. B mynkre 1 cra-
Tbu 951 T'pakgaHCKOTO KoJeKca MOpajbHBIA Bpel ompenensercs Kak HapylleHHe,
yMaJIeHHe WIH JUIIEeHNEe JHYHBIX HEUMYIECTBEHHBIX HHTEPECOB H NMpaB QU3HYECKUX
JM1I, BKJIFOYasi HPaBCTBEHHbIE MM (HU3UYECKUe CTpajaHus, B Pe3yJIbTaTe COBEPIICH-
HBIX B MX OTHOIICHMH He3akOHHBIX HeiicTBuil. Crarbs 952 I'paxknaHCKOro kKojekca
npenycMaTpuBaeT JEHE)KHYI0 KOMIIGHCALHIO 332 NMPUYMHEHHBIH MOpalbHBIA Bpex, a
pelleHne 0 pa3Mepe NPHCYXISCHHOW KOMIICHCAMK NMpUHUMaeTcs cygoM. [Ipu ompe-
JeJNeHUH pa3Mepa KOMIICHCAIlMHM 32 MOPAJbHBIH Bpel B ACHEKHOM BBEIPAXCHHH CYI
pykoBoacTByeTcsa pemenuneM Ne 6 Ilnenyma BepxoBuoro cyma ot 18 nexabps
1992 roma "O mpuMeHEHHH CcyJaMH 3aKOHOJATENhCTBA O KJEBeTe Ha NoOpoe mMs U
JEJNOBYIO peNnyTaluio GU3NYSCKUX M IOPHINYESCKUX JIML"', HOPMATUBHEIM pEIICHHEM
BepxoBHoro cyna "O npuMeHEHHHU CylaMH 3aKOHOJATENIbCTBA O BO3MEILEHUH yuiepoa
3a mMopansHBIH Bpen" ot 21 wmioHs 2001 roga W mpUHIUNAMH CHPABEIIHBOCTH H
obocHoBaHHOCTH. [IpH 3TOM NMpUHUMAaETCs BO BHUMaHUE CyOBEKTHBHAs OLEHKA I10-
CTpajiaBLIeil CTOPOHBI B OTHOIICHUH TSKECTH IEPEHECEHHBIX MOPaIbHBIX WM QHU3NU-
YEeCKUX CTPajaHui, a Takke OObEKTUBHEIC NaHHbBIE, CBHICTEIBCTBYIOIIHE 00 3TOM, B
YaCTHOCTHU: 0c00asi BaXXHOCTh JINYHBIX HEUMYLICCTBEHHBIX NMpaB (XKH3HB, 310POBEE,
cB000/1a, HEMPUKOCHOBEHHOCTH XKHJINIIA, HEIIPUKOCHOBEHHOCTh JIMYHON U CeMEeHHOMN
KM3HH, YECTh U penyTauus U T.A.), MaciiTad nepeHeCeHHBIX MOPAJIbHBIX U (QU3nYe-
CKHMX CTpaJaHM{ M XapakTep BUHBI MpaBOHApYIIUTeNs (3710 yMBICEN, XaJlaTHOCTB),
Korzaa 3To TpeOyeTcs yCTaHOBUTH JUIsl BO3MEIECHUS Bpea.

6.8 B oTHomeHHH yTBEpKJAEHHS aBTOPAa O TOM, YTO OH HE MOXET HAWTH NMPUHOCS-
Y10 J10X0J paboTy B pe3ynbTare NPU3HAHHUS €r0 BHHOBHBIM, TOCYJapCTBO-YYaCTHHK
OTMEYaeT, YTO CY/bl HE JHIIHWIN €ro MpaBa Ha AESITeJbHOCTh B KaUY€CTBE )XYPHATUCTA.
B 3T0i cBsI3M He MMeeTCs HUKaKWX OCHOBAHUH, BBITEKAIOIIMX M3 CyAeOHBIX pele-
HUH, KOTOPBIE IPEMSTCTBOBAIN OBl aBTOPY OCYIIECTBISATH KYPHATUCTCKYIO J1E€ATEIb-
HOCTB MJIW BBIMOJIHATH JIIOOYIO IPYTYIO MPUHOCSIIYIO JOX0A paboTy.

6.9 Yro xacaercs yTBEpXKACHHUS aBTOPa O MOCTOSHHOHN Yrpo3e TIOPEMHOTO 3aKJIIO-
YeHHUS 332 HEUCIOJHEHHE CyAeOHOTO PEIIeHHs, TO rOCylapCTBO-yUYaCTHUK OTMEYaeT,
YTO B OTHOIIECHHWH aBTOPa HE BO30YXXAAI0Ch HUKAKUX YTOJOBHBIX /€I 332 HEHCIIOJHE-
HUE pELICHHUsS CyJa W YTO BONPOC O €ro YroJOBHOM IIpECIE€JOBAaHWU B HACTOAIIEE
BpeMs He oOcyxkpaercs. Takum o0Opa3oM, ero yTBEpXKACHHE O NOCTOSHHOH yrpose
TIOPEMHOTO 3aKJIIOUEHHUS B CBS3U C €r0 HECHOCOOHOCTHIO OCYIIECTBIATH €KeMecsd-
HBIE TIATEXH SBISIETCS HE0OOOCHOBaHHBIM. Kpome TOro, B COOTBETCTBHH CO CTaTh-
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eit 233 I'pakgaHCKO-TIPOIECCYabHOTO KOAEKCAa aBTOP MOJKET IOJaTh 3asiBICHHE B
CyZA ¢ Ipoch0oi 00 OTCPOUKE HCIIOTHEHNUS CYJeOHOTO PEIIeHHUS.

KoMMmeHTapuu aBTOpa 1Mo 3aMeYaHUSIM rocyIapcTBa-y4acTHHKA MO CYyIIeCTBY
co00IEeHus

7.1 11 cenTsa6ps 2012 roma aBTOp BHOBH MOATBEPAIII CBOH MpEABIAYIIHE TpeOOBa-
HUS U OTMETHJI, YTO TOCYJapPCTBO-YYACTHHUK HE CMOTIIO JIOJDKHBIM 00pa3oM oTpearu-
poBaTh Ha (PaKThI U IOPUIUIECCKHE APTYMEHTBI, COJepKaIuecs B ero coobueHuu. Ox
MOJITBEPIK/ALT, YTO HA3HAYCHHOE €My HaKa3aHHE 3a KJIEBETY M PUCK MPUHYAUTEIbHO-
IO UCIOJTHEHUSI HAKa3aHUsI [0/l YIPO30H TIOPEMHOTO 3aKJIIOUEHHS B Cllydae HEeYIJIaThl
KOMIICHCALIMOHHBIX IUIATeXKEH COCTaBiseT Jusiimeecs: HapyuieHue crarbu 19 Ilakra,
MOCKOJIbKY HAallMOHAJbHbIE CYAbl HE HPHHSIM BO BHUMAaHHE OCHOBOIOJAraloIue
MPUHIHIIBI, OTHOCSIMECS K MPaBy Ha CBOOONY BbIpakeHUss MHEeHHI. OHU MO cyIie-
CTBY HE MPHU3HAIH, YTO €ro CTaThsl Kacajach BOMPOCA, BBI3BIBAIOIIETO BHICOKHI 00-
IIECTBEHHBI MHTEpEC, OMMO0YHO KBalIu(DHUIIMPOBAB CTATHIO KaK M3JIararilyo ¢ak-
ThI, TOT/Ia KaK B HE#l W3larajoch MHEHHE, U HA3HAYMB €My HECOpa3MepHOe Hakasa-
HUEe. DTU apryMeHThI JU00 HE MPUHUMAIOTCS BO BHUMaHuUE, JIUOO OCIapuBaIOTCS T0-
CyAapCTBOM-YYaCTHUKOM B €r0 3aMeUaHHSIX.

7.2  ABTOp janee OTMEYAaeT, YTO TOCYJapCTBO-yYaCTHUK HE OTPEAarnpoBajo Ha €ro
apryMEHTHl O HapyHIeHHH ero mpaB mo crtatee 14 Ilakra, HacTamBas Ha HEOOOCHO-
BAaHHOCTH €T0 YTBEpPXKICHUH 0e3 NMpencTaBIeHHsS KaKUX-THOO JPYTHX JOBOAOB, KPO-
Me Toro (akTa, YTO OH MMeEJ IpaBo 00XanoBaTh CyAeOHOE pEeIICHNE U ACHCTBUTENb-
HO CJEeJIall 3TO.

7.3 B oTHOmEHWM apryMeHTOB roCyZapcTBa-ydyacTHHKAa O TOM, YTO OH HE yKa3al,
Kakrue KOHKPETHBIE HOPMBI Ka3aXCTAaHCKOTO 3aKOHOAATeJNbCTBA HmpoTusopedar [lakry,
aBTOpP OTMEYAeT, YTO B CBOEM COOOIIEHUH OH 00paTmiics ¢ YeTKOH nmpocb0oii k Komu-
TeTy moOyauTh KasaxcTaH M3MEHHTH 3aKOHOAATEIHCTBO IO JBYM ITYHKTaM: a) HpPH-
3HATh NMPABO Ha BBIPAXXCHHUE OTKPOBEHHBIX MHEHHUI IO BOINPOCAM, BBI3BIBAIONIUM 00-
IIeCTBEHHBIH NHTEepec, u D) Ha3HAYUTH MaKCHMAJbHBIH pa3Mep BO3MELIeHHUs ymepoa,
KOTOPBIH MOXET IPHUCYXKAATHCS MO TPaXkTaHCKUM HCKaM O KIIEBETE.

7.4  ABTOp Jajiee OTMEYAET, YTO rOCYJapCTBO-yYaCTHUK MPHU3HAET, YTO €ro JeHcT-
BYIOLIEE 3aKOHOAATENLCTBO HE MPEAyCMAaTPUBAET KAKUX-THMOO OrpaHUYCHHUI Ha pa3s-
Mep KOMIIEHCAIMH, KOTOpas MOXKET MPUCYKAAThCS 32 MOpanbHbli yimep6. OH yTBep-
KJaeT, YTO HEIIOMEPHBIN pa3Mep BO3MEUICHUS Bpeja, KOTOPhIil OblI eMy Ha3HAa4YeH B
KayecTBEe HaKa3aHWs, JEMOHCTPUPYET, YTO yKa3zaHue BepxoBHOro cyaa, Ha KOTOpOe
CCBLTAETCSl TOCYAapCTBO-YYaCTHUK, HE sBIseTCS 3(QPEeKTHBHBIM CPEACTBOM MPEIOT-
BpalICHHUsS] TAKUX YPE3MEPHBIX KOMIEHCALNH, IPUCYKAAEMBIX CyAaMHU. DTO 03HAYAET,
yto MO0 JaHHOE yKa3zaHUe sBIsETCS OMHOOYHBIM caMo 1o cebe, TuOO OHO OBLITO
HEIMpPaBHJIbHO UCTOJIKOBAHO WIIM HPUMEHEHO CYIaMH 110 €ro Jemy.

7.5 ABTOp TakXe CUHMTACT BBOJALIUM B 3a0lyXJIE€HHE apryMeHT ToCyJapcTBa-
Y4acCTHHKA II0 MOBOJY €ro HECIOCOOHOCTH HAaWTH NMPUHOCANIYIO NOXOABl paboTy B
pe3yibTaTe IPHU3HAHUS €r0 BUHOBHBIM. ['0CyZapcTBO-y4acTHUK yTBEPHKAAET, YTO OHO
HE MOXET MOHATH, II0YeMy BBIHECEHHOE MPOTHB HETO CyAeOHOE pelIeHHne HE MO3BO-
JSeT eMy MOCTYIHUTh Ha JIPYTyI0 OIUIaYMBaeMYyI0 paboTy. ABTOP BHOBB MOATBEPXKIAET
OTCYTCTBHE BO3MOXXHOCTH HAaWTH NPUOBIIBHYIO TPYJOBYIO AESITEIBHOCTH, "TOCKOIb-
Ky YacTh €ro 3apIiaThl JOJKHA OyAeT BBHIIIIAUMBATHCS TOCYAapCTBY-yd4acTHUKY . OH
HE TOJBKO OTPAaHWYCH B BO3MOXHOCTSAX TPYAOYCTPOHCTBA IO CIIEIHAJIBHOCTH, HO U B
BBIOOpE APYroro BHJa MpUOBIILHON TPYNOBOH AesATeNbHOCTH. B 3Tol cBs3M mperpa-
JIbI 7151 paboTHI B Ka4€CTBE )KYPHAIHCTA HE TOJBKO HE MO3BOJSIOT EMY OCYIIECTBISTh
CBOE OCHOBOIIOJIaraoIiee MpaBo Ha cBOOOAY BBIPa)XXKEHHSI MHEHUH, HO U BIEKYT Ooiee
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IIUPOKOE BOSHeﬁCTBHC Ha CO6HIO,I[CHI/IC AEMOKPATHYCCKNUX NPUHIOUIIOB, 3aKPCIIJICH-
HBIX B IlakTe B oEJaIoM.

7.6 B otHOmMEHNM BO3paXX€HHU rocygapcrBa-ydacTHUKa O TOM, 9TO €T0 MpaBOOX-
PAHUTEIBHBIE OPTAaHBI B HACTOAIICE BPEMSA HE IMPOBOAAT NPUHYAUTEIBHOTO HUCIIOJIHE-
HUSA BBIHECEHHOTO IMPOTHUB HETO cy;[e6H0r0 peureHus, aBTOp NPOAOJIKACT YTBEPKIAATH
O TOM, YTO OHO XOTA M HC HCIOJHACTCA ceiyac B MIPUHYAUTEIBbHOM MOPAAKE, OH BCE
KEC HAXOOUTCA OO IO CTOSTHHO U prOSOﬁ BO3MOXHOI'0O MHHULIHUUPOBAHUA TAKHUX HUC-
TIOJTHUTEJIBHBIX ITPOUEAYD. Xots MIPUHYAUTEIBHOC HNCIIOJTHEHUE cy;[e6H0r0 pemieHusd
B HacCcToOAmMES BpPpEMA HE NPOBOAUTCA (KaK YKa3bIBacT FOCYZ[apCTBO'y‘IaCTHI/IK), OHO
HETIPEPBIBHO JOBJICET HAX HUM. Yro xacaeTcs YTBECPXKACHUA rocygapCTBa-ydacTHUKA
O TOM, YTO OH MOXKCET 06paTI/ITBCﬂ B CyI C 3a4BJICHUEM O IPUOCTAHOBJICHUHN HUCIIOJIHE-
HHUS HAKa3aHWs, aBTOP HC BHUAUT, KaKUM 06p330M OT TEX K€ CaAMBIX CYHAOB, KOTOPHBIC
MIPOAECMOHCTPUPOBAIHN TAKYIO NPEAB3ATOCTh B €0 OTHOIMECHUHU B XOJ€ Impomecca, 1mo-
BJICKIIETO NMPU3HAHUE €T0 BUHOBHBIM, MOXXHO OXHIATh 6CCHpI/ICTpaCTHOFO paccmoT-
PEHUA TAKOTO 3asABJICHUS B Cliydaec, €CJIu ObI OH OBLI BBIHYX/CH €TI0 NoAaTh.

7.7 B cBeTe BBIIEH3JIOKEHHOTO W NMPUHUMAas BO BHUMaHUE MEPBOHAYAIBHO TpE.-
CTaBJICHHBIE UM MaTepHuaisbl, aBTOp NpocuT KoMHUTET paccMOTpETh ero cooOIeHne 1Mo
CyIIECTBY, NMPU3HATh, YTO TOCYJApPCTBO-yYaCTHHK Hapymuiao MyHKT 1 crareum 14 n
crateio 19 IlakTa, a Takxe oOpaTHTHCS € MPOCHOOH K roCylapCTBY-yYaCTHHKY BHE-
CTH M3MEHEHHMs B 3aKOHOJATEIbCTBO O KJIEBETE M MPHUCYAWTH €My KOMIEHCANHIO 32
HapyIlIeHUE ero Mpas.

Bonpocel u npoueaypa ux paccmorpenus B Komurere
Paccmompenue pewenus o npuemaemocmu

8.1 Jlo paccMOTpeHHs KaKMX-THOO yTBEPXKIEHHH, COAEpXKAIIUXCSH B COOOIMICHUH,
KomuTeT 1o mpaBaMm uenoBeKa B COOTBETCTBHH C NMpaBmiioM 93 CBOMX MpPaBWIJI MpoIie-
Jypbl TOJKEH NMPHUHATH PEHICHUE O €T0 MpUeMIeMOCTH o DakyIbTaTUBHOMY IIPOTO-
kony k ITakry.

8.2 Komurer mpuHUMaeT K CBEACHHIO apTyMEHT roCylapCcTBa-y4acTHUKA O HETpH-
eMJIeMOCTH coobuieHus ratione temporis, TOCKoJIbKY NEHCTBUS, Ha KOTOPBIE JKATyeT-
Cs aBTOp, a TaKXKe IPUHATHIC PEIICHHS 110 €ro Jely OTHOCSTCS K COOBITHSAM, UMEB-
MM MECTO J0 BCTyIUIeHHS B cuily dakynbTaTHBHOrO mpoTokosa s Kasaxcrana
30 cenTsa6psa 2009 rona. B 3Toi CBA3M rocyaapcTBO-YIaCTHUK CCHUIAETCS Ha CBOE 3a-
ABNeHUE™, OrpaHMYMBAIONIEE KOMIIETEHIMIO KOMHUTETa COOBITHAMMU, MTPOU3OIIE/NIN-
MU OCJI€ BCTYIUIEHHs B cuily DakynbTaTHBHOIO NMpoTOKoyia. KOMHTET HaOMHUHAET,
YTO OH HE MOXXET PacCMaTpHUBATh MpeAroiaraeMble HapyleHus [lakra, KoTopsle mpo-
W30IIIM 10 BCTYIUIGHHS B cumily (PakynbTaTHBHOTO NPOTOKOJNA JJS TOCydapcTBa-
YYacTHHKA 32 UCKIIOUYEHHEM CIy4aeB, KOTJIa 9T HApYLICHHS IPOJIOJDKAIOTCS MOCIe
9TOH JaThl MJIM NPOJOJDKAIOT BEI3BIBATH MOCIENCTBHUS, KOTOPBIE caMH IO cebe co-
craBnsioT Hapymenue [Takta”. B 1aHHOM OTHOIIEHWM aBTOP YTBEpPKAAeT, uTo Komu-
TeT 00JajaeT KOMIIETEHIHEH MO0 PACCMOTPEHHIO €Tr0 COOOLICHUS, MOCKOJbKY IIPO-
JOJDKAIOIIAsACs BBIIUIATA KOMIIGHCALMU MOCIe BCTymIeHUsT DaKynbTaTHBHOTO NMPOTO-
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KOJIa B CHIIy TIPEICTaBIsIeT cOO0N MpU3HAHWE IIyTEeM JACHCTBUM MM COydYacTHs Tpe-
IOBIIYIIETO HAPYIIEHUS W TOCKOJNBKY CylneOHOE penieHue O BUHOBHOCTH B KIIEBETe
BBI3BIBACT CEPHE3HBIE ITOCIHEACTBHUS. DTH MOCIEACTBUA, MPOJOIKAIOIINAECS TIOCITe
BCTYyIUIEHUS B cuiy IIpoToKoya, caMu 1Mo ceGe COCTaBIAIOT HAPYIIECHUSA €TO MpaB 10
ITakTy, Tak Kak OH MOTEPSI BO3MOKHOCTH HaWTH paboTy B cpeicTBax MacCcoOBOM WH-
dopmaruu 1 He CIOCOOEH OCYNIECTRISATh CBOOOAY BBIpaXXEHHsI MHEHUH CPEICTBAMH
M0 CBOEMY BBIOODY, MPOJOKAET HECTH (MHAHCOBBIC MOTEPH W HAXOTUTCH IMOJ IMO-
CTOSIHHOM yTpo30# TIOPEMHOTO 3aKJIIOYEHUS 3a HEHCIOJIHEHHWE CYNeOHOTO peleHus
(cm. mynktsr 3.11, 3.12 u 5.1-5.4 Beiie).

8.3  KomwureT oTmMeuaer, 4To myOIMKanus CTaTbHU aBTOpa, BO30YXK/JAEHHE MPOTHUB He-
ro TPaXXIaHCKOTO MCKa 3a KJEBETY, a Takke cyneOHOe pemieHue, MpeaIuchiBanee
€My BBIIUIATy KOMIICHCALMH 3a ymepO mocTpanaBmei cTOpoHe, OBIITN OCYIECTBICHBI
10 BCTyIUIeHHWS B cuily DaKylbTaTHUBHOTO NMPOTOKOJIA ISl TOCYAapCTBa-ydacTHHKA.
B aT10i1 cBsI3M paccMarpuBaeMoe AENO OTINYAETCS OT 00CTOATENbCTB nena [lapanea
npomué Xopeamuu®, Ha KOTOpOE cchUIaeTcs aBTOp. B 3TOM nene cynebHoe pa3bupa-
TEIBCTBO O KJIEBETE HE OBUIO OKOHYEHO A0 BCTYIICHHSA B ciuly PakylbTaTHUBHOI'O
MPOTOKOJIA IS TOCYapCTBa-yYIaCTHUKA M MPOJOJKAIOCh IOCIE JaThl BCTYIUICHHUS B
cuny. Komurer monaraer, 9To cam ()akT TOro, 4TO aBTOP IPOAOJKAET BHIILIAYNBATH
MPUCYKJCHHYI0 KOMIICHCALMIO MOCJE BCTYIUIEHHUS B cuily DaxkylnbTaTHBHOTO IPOTO-
KOJIa JUISl TOCYlapCTBa-y4aCTHUKA M IPOAOIKACT HECTH (UHAHCOBBIC MOTEPH ITOCIE
9TOW AaThl, HE MPEACTaBIAET cO00I MOATBEPKIAEHHUE NPEABIAYIIEro HapyIICHUS U HE
MPUPABHUBAETCS K MPOIOJKAIOIIUMCS ITIOCIEACTBHUIM, KOTOpbIe camMu 1o cebe co-
CTaBJIAIOT HapylIeHHe Kakux-Inbo mpas aBropa mo [lakty. Kpome Toro, nMmeromuecs
y KomureTra mMaTepuansl CBHAETENbCTBYIOT, UYTO aBTOP HHKOUM 00pa3oM HE OBLI JIH-
IIEH CBOETO MpaBa 3aHUMATHCS XKYPHATUCTUKOM. B 310l cBa3n KomuTeT cumraer, 4to
IepBOHAYalbHOE cye0HOE penIeHre He BIeUeT NMPOJL0JDKAIOIIMXCS MOCIECTBHH, KO-
TOpBIE caMM 10 cede COCTaBIAIOT HapylIeHue mpaB aBTopa no [lakTty. B cBete BhIme-
n3JI0)KeHHOTO BhIBoAa KoMurter He OymeT paccMarpuBaTh BONIPOC O TOM, JOJDKHO JIX
cnenanHoe Kazaxcranom 3asBiieHue npu patndukannu OaxyabTaTUBHOTO MPOTOKOJIA
paccMaTpuBaThCS KaK OTOBOPKA MIIM TOJIBKO KaK 3asiBICHUE.

8.4 B aToit cBsa3u Komuter 1mo IIpaBaM 4Y€JIOBEKA IIOCTAHOBIIACT:

a) cooOuIeHHE SIBISETCS HEMPUEMIIEMbIM ratione temporis B cooTBETCTBUH
co crarbell 1 @aKyTbTaTUBHOTO MPOTOKOJIA;

b) JaHHOE pelIeHHWe MOJDKHO OBITH JOBEACHO OO CBEIACHUS TOCyAapCTBa-
y9acTHHKA U aBTOpA.

[TIpuHsTO Ha aHTIHMiiCKOM, GPAaHIY3CKOM M HCIIAHCKOM SI3BIKaX, IPUYEM S3BIKOM OpH-
TUHajNa SABIsSETCS aHIMUiCKUil. Brocnenctsum OyaeTt Takxke M3JaHO HA apaOCKOM, KH-
TaliCKOM M PYyCCKOM f3BIKaX B KaueCTBE YaCTH exXeromHoro noknana Komurera I'ene-
pansHO#t Accambiiee.]

GE.13-43135

% Cooburenne Ne 727/1996, CooGpaxenus, mpuasTsie 4 anpens 2001 roxa, myHkT 5.3.

15



